INTRODUCTION
A recent Gallup poll found that health care, the economy, and immigration are the top three most important political issues for U.S. voters. 1 Public charge policy-which relates to the admission of noncitizens based on the likelihood of dependence on the U.S. government for support-lies at the intersection of these three topics. At the same time, immigration and welfare reform are prominent agenda items for the current administration. 2 Noncitizens are subject to a public charge determination when they apply for a visa to travel to the United States, when they arrive at a port of entry, and when they apply for lawful permanent resident status. 3 On October 10, 2018, the Department of Homeland Security ("DHS") released a Notice of Proposed Rulemaking that would transform public charge policy that has existed for more than a century. 4 The proposed rule would expand the application of public charge inadmissibility in several ways, such as considering an applicant's enrollment in previously-excluded public benefit programs and identifying certain characteristics as "heavily weighed" negative factors in the test. 5 One analysis found ninety-four percent of noncitizens who entered the United States without lawful permanent resident status had at least one characteristic that would be weighed negatively under the proposed rule, and forty-two percent had 3. Immigration and Nationality Act, 8 U.S.C. § 1101(a)(13) (2014) (defining "admission" and "admitted" to mean "the lawful entry of [an] alien into the United States after inspection and authorization by an immigration officer"); 8 U.S.C. § 1225(a)(1) (2008) ("An alien . . . who arrives in the United States . . . shall be deemed for purposes of this Act an applicant for admission."). An alien who has not been admitted to the United States is subject to the inadmissibility grounds under Immigration and Nationality Act. 8 U.S.C. § 1255 (2008) (relating to applications for adjustment of status to lawful permanent resident).
4. Inadmissibility on Public Charge Grounds, 83 Fed. Reg. 51,114 (Oct. 10, 2018) (to be codified at 8 C.F.R. pt. 103, 212, 213, 214, 245 , and 248), https://www.govinfo.gov/content/pkg/ FR-2018-10-10/pdf/2018-21106.pdf [https://perma.cc/4KUV-3U6V].
5. Id. at 51,173 (proposing to consider previously excluded public benefit programs); id. at 51,198 (describing heavily weighed negative factors).
This essay identifies concern for public health as a factor in the development of public charge policy and demonstrates how the proposed rule abandons this rationale. Part I describes how public charge policy has remained remarkably consistent over time, even when anti-immigrant sentiment and concerns about the costs of providing public benefits to immigrants brought about restrictions on immigrant access to public benefits. Part II demonstrates how the public health rationale has influenced the development of public charge policy. Part III argues that the changes to public charge policy proposed in October 2018 represent a departure from the longstanding incorporation of public health concerns into public charge policy. I argue that the proposed changes are tied to a broader agenda of more generally restricting access to health-supporting public benefits. Finally, I make a normative case for maintaining the current limitations on public charge policy's consideration of public benefits use by noncitizens.
I. THE DURABILITY OF PUBLIC CHARGE POLICY OVER TIME Public charge has been a part of immigration law ever since the federal government began comprehensively regulating immigration in the late nineteenth century. 10 However, the roots of public charge can be traced to the colonial poor laws, which permitted localities to prevent from settling or removing outsiders who sought shelter or other necessities. 11 In the late nineteenth and early twentieth centuries, more noncitizens were refused admission to and deported from the United States under the public charge law than under any other category of inadmissibility or deportability. 12 Although public charge remains a barrier to admission for noncitizens, the percentage of noncitizens refused admission on this ground has decreased since 1940. 13 Here, I trace the development of public charge law from its roots in colonial jurisdictions, to its incorporation into state law in the early years of the republic, and its ultimate expression as federal immigration law. The enduring dual principles at the heart of public charge policy are henceforth revealed: an effort to promote the entry of able-bodied and employable immigrants and, importantly, a commitment to assist members of the community who fall on hard times.
14

A. Historical Precedents of Public Charge Law
Early settlers in the United States established "poor laws" that were modeled on the Elizabethan Poor Law of 1601, and the Law of Settlement and Removal of 1662. 15 The purpose of the poor laws was to establish governmental authority to provide aid to the poor. 16 At the time, aid came primarily in the form of shelter in almshouses (also known as poorhouses or workhouses), which also provided food, clothes, and other necessities of life. 17 The poor laws categorized poor or otherwise dependent people as "worthy (e.g., orphans, widows, handicapped, frail elderly) and . . . unworthy (e.g. drunkards, shiftless, lazy)."
18 These classifications determined the type of relief for which a person would qualify. 19 Poor laws also established the length of time that persons must have resided in a town before they became eligible for public aid. 20 Such categorizations of the "deserving" and "undeserving" poor and residency requirements persist in welfare programs to this day. 21 Although almshouses were open to the merely unlucky or temporarily unemployed, they "became a refuge for the sick, the severely disabled, frail elderly, and homeless children who were unable to work and had no one to care for them."
22 Dr. Victoria Sweet, a physician and historian who worked in "the last almshouse in America," writes:
At one time, almost every county in the United States had an almshouse . . . as well as a county hospital. They had functioned together. The county hospital took care of the acutely ill, and the almshouse took care of the chronically disabled. In theory. In practice, the almshouse had been a catchall for everyone who didn't fit someplace else-it was a shelter, a farm for the unemployed, a halfway house, and a rehabilitation center, as well as a hospital.
23
The poor laws required localities to provide for the basic needs of residents who were unable to provide for themselves. However, maintenance of almshouses was expensive.
24 Therefore, the corollary to this obligation of providing assistance was the right of localities to prohibit dependent persons (or persons who were likely to become dependent) from residing in the jurisdiction if they had not already established residency at the time they became impoverished. 25 The poor laws also provided the authority to expel or remove such persons from the 18 jurisdiction if they did not leave willingly.
26
After the establishment of the republic, colonial poor laws were transformed into laws governing the entry of outsiders into states like New York and Massachusetts. 27 The origins of poverty-related immigration restrictions in the United States lie in these individual state laws, in that they authorized noncitizen entry into the jurisdiction and enabled the deportation of noncitizen residents for specified reasons. 28 For example, anti-Irish sentiment motivated the development of an 1837 law in Massachusetts which authorized the exclusion of immigrants who had been impoverished in any other country, or who suffered from health conditions that would prevent them from supporting themselves." 29 These state public charge laws were the basis for the incorporation of public charge exclusion and deportation provisions in the first federal immigration laws.
30
B. Public Charge in Early Immigration Law
The first comprehensive federal immigration law, passed in 1882, included a provision denying entry to "any convict, lunatic, idiot, or any person unable to take care of himself or herself without becoming a public charge." 31 In 1891, the law was broadened to exclude not only those who were unable to provide for themselves at the time of entry, but also those who were "likely to become a public charge." 32 An additional provision authorized the deportation of any noncitizen who "becomes a public charge within one year after his arrival in the United States from causes existing prior to his landing therein." 33 In 1917, this provision was amended to authorize the deportation of noncitizens who become a public charge within five years of arrival, which remains the law today. 34 Two important insights to draw from the law of public charge deportability are: (1) that noncitizens who resided in the United States longer than one year had established residency of some sort, and were therefore no longer subject to deportability under the public charge ground; and (2) that a noncitizen would not be deported for becoming a public charge within one year for causes that arose after his or her arrival in the United States. 35 Rather, such persons, having established residency or having fallen on hard times after entry, were eligible for public support.
The deportability ground was limited to noncitizens who were expected to be dependent on public aid for basic needs for the foreseeable future, with residence in public charitable institutions such as almshouses and hospitals as the paradigm of substantial dependence. 36 Use of other public benefits that emerged in the early twentieth century, such as English classes or public health programs, were not considered in determinations of public charge deportability as their purpose was to integrate immigrants rather than to support them financially. 37 This was true under the colonial poor laws as well as under state and early federal immigration laws. 38 Although the majority of exclusions and deportations of noncitizens in the early-to mid-twentieth century were attributable to the public charge laws, historians have noted that "the number . . . remained small, especially when compared to the numbers admitted."
39
C. The Expansion of Public Benefits
During the twentieth century, state and federal-as opposed to local-governments became increasingly responsible for the design and administration of a broad array of public benefit programs. This shift was set in 32 motion by the passage of the Social Security Act of 1935. 40 In addition to establishing Social Security retirement benefits, the Act created three new federal programs to provide need-based income support (what we now call "welfare") to people who fit within specified categories of the deserving poor: fatherless children, the aged, and the blind. 41 The first laws to authorize permanent, federally-funded housing were also enacted in the 1930s. 42 The 1960s and 1970s saw another large expansion of public benefit programs, including the establishment of Medicaid, Medicare, Food Stamps, Head Start, and job training programs and child care for parents receiving welfare. 43 Throughout this period, as the array of public benefit programs expanded dramatically, the public charge ground of deportability remained a little-used provision of immigration law, in part because its main limitations are enshrined in statute: it can only be invoked for causes existing prior to entry and only for a limited period following a noncitizen's entry. 44 In 1948, application of public charge deportability became even more restrictive when the Board of Immigration Appeals ("BIA"), the appellate administrative body for interpreting immigration laws, established a new three-part test in Matter of B-. 4 5 In order to establish that a noncitizen is deportable under the public charge ground, (1) the state must have imposed a charge upon the noncitizen for services rendered; (2) the state must have demanded payment from the noncitizen; and (3) the noncitizen must have failed to pay the charge. 46 Deportations based on public charge remain rare. Public charge deportation policy continued to echo the dual principles described in the previous section: once noncitizens become members of the community, they are eligible to receive the full array of public benefits without any danger of being removed from the country. Historians have noted the logic behind this principle: "[t]o deport an immigrant who became ill or disabled from causes subsequent to entry would unfairly hold the country of origin responsible and contradict the intent of the inadmissibility grounds." 48 For example, during the Great Depression, the Immigration and Naturalization Service ("INS") did not consider noncitizens deportable if they received public aid on account of unemployment. 49 In addition, there seemed to be an implicit recognition that access to public benefits would help to integrate immigrants and ensure their long-term self-sufficiency. Even in cases in which deportation under the public charge ground was warranted, courts frequently used their discretion to suspend deportation based on the principle of promoting integration.
50
Throughout the expansion of federal public benefit programs in the twentieth century, public charge policy as it related to both inadmissibility and deportability remained remarkably consistent. 51 Public charge policies in each context are distinct, but related. The dual principles underlying the policy of public charge deportability have strongly influenced the development of public charge inadmissibility: Noncitizens who are considered members of the community are eligible to receive an array of public benefits without the threat of negative immigration consequences. In both contexts, public charge determinations did not consider use of public benefits that were intended to subsidize health care (other than for long-term institutional care), housing, and food.
52 Such programs were understood to supplement rather than fully provide for the basic needs of lowincome people. 53 For example, receipt of public health services such as immunizations or medical treatments to ensure healthy development (prenatal care, for example) was not considered evidence of dependence. 54 Only public benefit programs that provided long-term institutionalization and cash benefits 51. Hester et al., supra note 11, at 1. 52. Field Guidance on Deportability and Inadmissibility on Public Charge Grounds, 64 Fed. Reg. 28,689 (May 26, 1999) ("It has never been Service policy that any receipt of services or benefits paid for in whole or in part from public funds renders an alien a public charge, or indicates that the alien is likely to become a public charge. The nature of the public program must be considered.").
53. Id. at 28,689, 28,692 ("[N]on-cash benefits (other than institutionalization for long-term care) are by their nature supplemental"); id. (excluding Food Stamps from the Department of State's public charge inadmissibility determination because of its "supplemental" nature).
54. Id. at 28,693.
were considered in the public charge determination, as reliance on such benefits was believed to indicate substantial dependence on government support.
55
In their applications for adjustment of status to lawful permanent resident, noncitizens are subject to a "totality of the circumstances" analysis in order to determine whether they are likely to become a public charge.
5 6 Use of public benefits while living in the United States is one factor among many-including age, health, family status, education, assets, resources, and financial status-used to assess the likelihood that a noncitizen is inadmissible under the public charge ground.
57
The different analyses for public charge inadmissibility and deportability reflect the forward-looking and backward-looking nature of the examinations, respectively. Public charge deportability has to do with whether a noncitizen has come to the United States without intending to rely on government support and has since become a member of the community whom the State is obligated to support. For this reason, the analysis focuses on use of certain public benefits that indicate total, or near-total, dependence on the government within a noncitizen's first five years of entry, for reasons predating that entry. 58 Inadmissibility, on the other hand, is concerned with whether a noncitizen is "likely to become a public charge at some future time." 5 9 Therefore, the inadmissibility test assesses a broader array of factors that suggest whether a noncitizen is likely to become totally or nearly totally dependent on the government for support in the future.
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D. Restrictions on Immigrant Eligibility for Public Benefits
Throughout most of the twentieth century, noncitizens were generally eligible 55. Alpert, supra note 50, at 22-28 (describing residence in charitable institutions and "welfare relief" as the principal types of public assistance considered in public charge determinations); id. at 23 ("It is the type of relief today usually called general public assistance, welfare relief, or home relief, that is the modern counterpart of the pauper, almshouse and charity concept.") 56. Field Guidance on Deportability and Inadmissibility on Public Charge Grounds, 64 Fed. Reg. 28,689 (May 26, 1999).
57. Immigration and Nationality Act § 212(a)(4)(B); see also 9 FAM 302.8-2(B)(2)(a)(2), 302.8-2(B)(3)(a)(1) (2016).
58. See Immigration and Nationality Act § 241(a)(5). 59. Matter of Harutunian, 14 I&N Dec. at 589. 60. See id. at 588 ("The administrative authorities have adopted the view that, while economic factors should be taken into account, the alien's physical and mental condition, as it affects ability to earn a living, is of major significance."); 1950 OMNIBUS REPORT OF THE SENATE JUDICIARY COMMITTEE, S. REP. NO. 81-1515, at 346-50 (2d Sess. 1950) ("Since the elements constituting likelihood of becoming a public charge are varied, there should be no attempt to define the term in the law, but rather to establish the specific qualification that the determination of whether an alien falls into that category rests within the discretion of the consular officers or the Commissioner.").
for public aid. 61 This included eligibility for the major benefit programs enacted in the 1960s, such as Medicaid, 62 Aid to Families with Dependent Children ("AFDC," the successor program to Aid to Dependent Children), 63 Food Stamps, 64 and federal housing assistance programs. 65 In general, at the time such programs were created, eligibility criteria related to citizenship or immigration status did not exist. 66 However, reform of the immigration laws in 1965 caused an increase in immigration, including among undocumented immigrants, which led to closer scrutiny of the costs of providing access to public benefits for immigrants. 67 In the 1970s, new laws began to restrict undocumented immigrants' 64. Boswell, supra note 61, at 1490 (describing immigration status eligibility criteria for Food Stamp recipients, which were more restrictive than for the other programs mentioned); Calvo, supra note 62, at 402-03 (describing restrictions on the eligibility of aliens for Food Stamps before and after the Immigration Reform and Control Act of 1986).
65. Calvo, supra note 62, at 408 ("In 1981, Congress limited the eligibility for federally assisted housing programs to aliens in specific statuses.") (citing 42 U.S.C. § 1436a(a) (1982) In 1996, Congress passed welfare reform legislation that severely restricted lawful immigrants' access to federal public benefits. 70 These restrictions aimed to reduce federal spending on public benefit programs and to deter noncitizens from coming to the United States to access public benefits. 71 The Personal Responsibility and Work Opportunity Reconciliation Act ("PRWORA") created two categories of immigrants for purposes of eligibility for federal public benefits: qualified aliens and non-qualified aliens. 72 The term "qualified alien" does not originate in immigration law, and the category includes noncitizens with many different types of statuses, including lawful permanent residents and humanitarian immigrants such as refugees and asylees. 73 Qualified aliens are barred from eligibility for federal public benefits until five years after the date they become qualified, a provision commonly referred to as the "five-year bar." 74 In general, non-qualified aliens are not eligible for federal programs that provide changes in immigration and welfare policy led to an unexpected rise in unauthorized migration and an expansion of the welfare rolls.").
68 "any retirement, welfare, health, disability, public or assisted housing, postsecondary education, food assistance, unemployment benefit, or any other similar benefit."
75 However, certain federally funded programs that support health and well-being remain accessible to noncitizens regardless of status.
76 These include emergency Medicaid; public health programs that provide immunizations and treatment of communicable disease symptoms; school breakfast and lunch programs; K-12 public education; the Special Supplemental Nutrition Program for Women, Infants, and Children ("WIC"); short-term non-cash emergency disaster assistance; and Head Start.
77
This dramatic-but not total-restriction on immigrants' eligibility for federal public benefits necessitated clarification from the INS about how use of public benefits would impact inadmissibility and deportability under the public charge ground. In 1999, the INS released a Field Guidance defining a "public charge" as "an alien who has become (for deportation purposes) or who is likely to become (for admission or adjustment purposes) 'primarily dependent on the government for subsistence, as demonstrated by either the receipt of public cash assistance for income maintenance, or institutionalization for long-term care at government expense. '" 78 This policy accurately reflects the historical principles underlying public charge, in that it takes into consideration use of public benefits that would indicate "a complete, or nearly complete, dependence on the Government rather than the mere receipt of some lesser level of financial support." 79 Under this policy, which is still in effect, immigration officers consider use of public benefits as a factor in the public charge determination only if an applicant for adjustment of status has received SSI, cash assistance from Temporary Assistance for Needy Families ("TANF," the successor to AFDC), state or local cash assistance programs for income maintenance, or Medicaid for long-term care in a nursing home or mental health institution. 80 INS reached this decision after consulting with the Social Security Administration, the Department of Health and Human Services, and the Department of Agriculture, concluding that "non-cash benefits generally provide supplementary support in the form of vouchers or direct services to support nutrition, health, and living condition needs."
81 There was also an implicit understanding that such benefits "are often provided to low-income working families to sustain and improve their ability to remain self-sufficient."
82 Provision of such benefits to noncitizens-even during a period of increasing concern over the costs of social welfare programs and the volume of new immigrants-was understood as the nation's "commitment to assist members of our communities who fall on hard times," and not as a basis for punitive immigration consequences. 83 Relatedly, humanitarian immigrants such as refugees and asylees who are exempt from the five-year bar on eligibility for federal public benefits are also exempt from the public charge grounds of inadmissibility and deportation. 84 It is broadly understood that such immigrants often come into the country with few resources, and that providing immediate access to public benefits to them without any risk of negative immigration consequences is good policy for promoting their long-term self-sufficiency.
II. PUBLIC HEALTH CONCERNS IN THE DEVELOPMENT OF PUBLIC CHARGE POLICY
Public health concerns have influenced the development of public charge policy. Public health is defined as what "we as a society do collectively to assure the conditions in which people can be healthy." 85 Public benefits programs are a collectively-funded safety net designed to promote public health and create other positive effects on society by addressing the social determinants of health ("SDoH"). 86 The World Health Organization defines SDoH as "the conditions in which people are born, grow, work, live, and age, and the wider set of forces and systems shaping the conditions of daily life." 87 The SDoH are widely rehabilitation services; prenatal care and emergency medical services; CHIP; nutrition programs; housing benefits; child care services; energy assistance; emergency disaster relief; foster care and adoption assistance; educational assistance; job training programs; in-kind, community based programs such as soup kitchens, crisis counseling, etc.; non-cash benefits under TANF (subsidized child care or transit subsidies); earned cash payments such as Social Security; government pensions and veterans benefits; and unemployment compensation. Hester et al., supra note 11, at 7-8. 82. 64 Fed. Reg. at 28,678. See also id. at 28,678 ("Non-cash benefits . . . are by their nature supplemental and frequently support the general welfare.").
83. Hester et al., supra note 11, at 9. By highlighting these assumptions underlying the development of public charge policy, I do not intend to minimize the problematic way in which public charge has been used to exclude "undesired" groups throughout the nation's history. This is due in part to the broad, readily abusable discretion that consular and border officials have in making public charge determinations. The laws governing public benefit programs, which redistribute public resources to ameliorate the grossest inequalities in society (lack of basic necessities like food and shelter) are prime examples of "incidental health law," or "policies that are not primarily focused on health, but may nonetheless be creating health benefits or harms." 89 Although immigration laws are less commonly considered incidental health laws, public charge policy is unique in that, for a significant subpopulation within the United States, it can directly influence the decision to access subsidized health coverage and other healthpromoting public benefits. 90 Section II.A describes the relationship between financial resource strain, the SDoH, and public benefit programs. Section II.B identifies instances in which the INS and its successor, the DHS, have explicitly and implicitly recognized public health rationales in developing public charge policy.
A. Financial Resource Strain and Social Determinants of Health
Public benefit programs address SDoH by providing direct services, vouchers, or cash benefits to people who are experiencing financial resource strain. The American Public Health Association ("APHA") has referred to the services provided by public benefit programs as "the bedrock of the public health infrastructure." 91 There is an "extensive body of research recognizing that enrollment in public assistance programs contributes to positive health outcomes, 89. Burris, supra note 88, at 26. 90. Changes in federal policy regarding immigrant access to public benefits in the 1970s led immigrant communities to delay care: "'[w]ithin the tightly knit' immigrant community 'word spread quickly about the danger of visits to health centers. Many people . . . heard of someone who had been deported when they had sought . . . treatment at a health center.' Medical students at Irvine noted the dangers of delayed care. And the dean of the medical center reported feeling 'disgust, shame, and anger' at being pressured to 'implement what are essentially immigration service functions.'" Fox, supra note 61, at 1069 (describing a 1974 study of access to medical care for undocumented immigrants in Orange County, California). In a forthcoming work, I plan to explore this phenomenon of "health care system avoidance" among noncitizens in detail.
91. Am. Pub. Health Ass'n, supra note 8.
economic mobility, and self-sufficiency." 92 The public benefit programs that DHS proposes to consider in public charge determinations impact public health in many ways.
Access to affordable health insurance supports public health. Medicaid, the means-tested public health insurance program, is "an essential source of health insurance for low-income individuals and families, children, pregnant women, individuals with disabilities, and other underserved population groups" in the United States, covering one-fifth of the population. 93 Health coverage enables enrollees to access a wide array of health services they otherwise might not be able to afford. 94 For example, studies have found that Medicaid increases access to preventative care such as well-child visits and cancer screenings, 95 and that it is associated with a broad array of improved health outcomes, from fewer hospitalizations 96 and emergency department visits 97 to improved oral health. 98 Access to health coverage through Medicaid also lifts families out of poverty, which can shield children from adverse experiences and "toxic stress" that can affect their health later in life. 99 Ultimately, Medicaid has been found to improve population health through its positive effects on enrollees' health behaviors, access to care, and health outcomes. 100 The compound effect of Medicaid coverage is improved socioeconomic mobility for children. 101 The Supplemental Nutrition Assistance Program (SNAP or food stamps) is the nation's largest and most important anti-hunger program; in 2015, SNAP lifted 8.4 million people out of poverty, reducing the poverty rate by 17 percent. 102 By supplementing the food budgets of millions of families across the country, SNAP "improves dietary quality, protects against obesity, and improves health, especially among children." 103 Food insecurity is associated with common and costly health problems such as diabetes, heart disease, obesity, hypertension, chronic kidney disease, and depression.
104 By addressing food insecurity directly, SNAP is an important piece of a public health strategy to reduce the incidence of these common and costly health problems. 105 Public housing programs subsidize the cost of rent for low-income tenants in order to counter the effects of housing instability. 106 Such programs are "a critical lifeline" to recipients who are living through a national affordable housing crisis that is expected to continue growing. 107 The National Housing Law Project reports that "[h]aving safe and stable housing is crucial to a person's good health, their ability to sustain employment, and overall self-sufficiency." 108 A body of research shows that housing instability causes increased hospital visits, mental health problems, and loss of employment, and that it negatively impacts children's cognitive development. 109 By subsidizing the cost of housing, public housing programs directly address the root cause of housing instability.
Public benefits that provide or subsidize the costs of health care, food, and housing work together to ensure stability for working families. 110 For example, families that are able to access housing assistance and nutrition benefits are 72 percent more likely to experience housing stability. 111 Similarly, individuals with access to affordable health coverage are 25 percent less likely to miss a rent payment. 112 While each public benefit program described here has been shown to have positive impacts on public health, their combined impact is greater than their sum. Together, they "serve as investments in social and individual well-being and future productivity." 113 [Vol. 16:177
B. Chilling Effects
The nexus of immigration law and public benefits law is incredibly complex. 114 Confusion about which immigrant statuses qualify for which benefits is a frequent source of error at state welfare agencies. 115 Likewise, noncitizens themselves are often unaware of whether they qualify for various benefits, 116 and whether enrolling in public benefits could have negative consequences for future immigration applications. 117 Proposed expansions of the types of public benefits that are considered in public charge determinations have sown confusion among noncitizens and have been associated with a marked decrease in public benefits enrollment. 118 This effect is observed in noncitizens who are directly impacted by changes in law as well as by those who are not directly impacted. 119 This latter effect, in which noncitizens disenroll from or forgo enrollment in public benefits for which they qualify is called a "chilling effect."
120 Uncertainty about possible consequences of enrollment in public benefits drives the chilling effect.
121
Members of mixed-status families (families in which members have different citizenship or immigration statuses) are particularly susceptible to the chilling effect, because although some members of the family (e.g. U.S. citizens) may qualify for benefits and are not subject to public charge, others may not be eligible or may be subject to public charge, and this complexity may discourage decision makers from applying for benefits for any member of the family.
122
Children are particularly at risk of negative health consequences of this chilling effect, because although noncitizen children are typically eligible for a broader array of public benefits compared with adults, their parents tend to control decisions about enrollment.
123
Even if parents enroll their children in public benefits but choose not to enroll themselves, any negative effects on parents' health and well-being will inevitably impact their children. 124 Studies have found that early childhood exposure to "toxic stress," or "strong, frequent, and/or prolonged adversity . . . without adequate adult support," can interfere with brain development. instability, food insecurity, and health problems can exacerbate toxic stress responses. 126 Changes in public charge law can undermine individual and population health if people who are not subject to public charge consequences refuse to apply for or disenroll from public benefits that support health, nutrition, and economic stability. For example, one common misunderstanding of public charge is that it applies when a lawful permanent resident applies for naturalization (to become a U.S. citizen). This error was reported widely in the media following the release of the proposed public charge rule in October 2018. 127 Even some naturalized U.S. citizens expressed concern over whether their receipt of public benefits could put their U.S. citizenship at risk.
The development of public charge policy has reflected a broad public policy strategy of improving health and nutrition in order to help working-poor families become self-sufficient. 128 Law and policy that disincentivizes noncitizens from enrolling in public benefits is a structural determinant of health that is predicted to be extremely costly in the long term.
C. Public Health Rationale
In its 1999 Field Guidance, INS made explicit the public health rationale underlying its interpretation of the statutory provisions establishing the public charge grounds of inadmissibility and deportability. At the outset, INS claimed that its reasons for providing this interpretation to the public were "to reduce the negative public health consequences generated by the existing confusion and to provide aliens with better guidance as to the types of public benefits that will and will not be considered in public charge determinations."
129 By "negative public health consequences," INS meant the result of noncitizens foregoing enrollment in benefits due to fears of negative immigration consequences under the public charge law. 130 INS was particularly concerned about noncitizens' fears of accessing "emergency and other medical assistance, children's immunizations, and basic nutrition programs, as well as the treatment of communicable diseases."
131 INS also noted that noncitizens were being deterred from other health-supporting benefits such as child care and transportation vouchers. 132 Hence, public health considerations were a motivating factor behind the standards that the INS proposed in the 1999 Field Guidance, which remains the current policy.
III. THE PROPOSED PUBLIC CHARGE RULE AS A DEPARTURE FROM
LONGSTANDING POLICY DHS released a proposed rule on October 10, 2018, that would dramatically alter longstanding public charge policy in the inadmissibility context. 133 The intent of the proposed changes is "to better ensure that aliens subject to the public charge inadmissibility ground are self-sufficient."
134 DHS purports to do this by making the public charge test less discretionary and by expanding the number of noncitizens who would be excluded under the public charge ground. 135 The rule aims to achieve some of the policy changes that the Trump administration has unsuccessfully sought to implement through Congress, such as limiting familybased immigration by moving to a "merit-based" immigration system."
Notably, the rule would change the longstanding definitions of "public charge" and "public benefit." The proposed definition of "public charge" would change the meaning of the term from "primarily dependent on the government" to "an alien who receives one or more public benefits." 136 In addition, the proposed rule expands the types of public benefits that would be considered in the public charge determination.
137 DHS describes this change as an improvement to the current policy, which it considers to be "insufficiently protective of the public budget, particularly in light of significant public expenditures on non-cash benefits."
138 Historically, the only types of public benefits that have been considered in the analysis are those that provide cash benefits or long-term institutionalization. 139 The proposed rule would also consider use of nonemergency Medicaid (with exceptions for certain disability-related services), Premium and Cost Sharing Subsidies for Medicare Part D, the Supplemental Nutrition Assistance Program (SNAP), and housing assistance such as public housing and Section 8 vouchers.
140 These benefit programs are vitally important for supporting health, nutrition, and economic stability among low-income households. In addition, the proposed rule provides more specific guidance on how to weigh certain factors in the "totality of the circumstances" test. One such guidance is to treat any public benefit enrollment within the previous thirty-six months as a "heavily weighed negative factor."
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The following sections describe the predicted impact of the proposed rule on public benefits enrollment among noncitizens, summarize the ways in which the proposed rule represents a departure from longstanding public charge policy, and caution against abandoning the public health rationale that has influenced the development of public charge policy for over a century.
A. Predicted Impact
Comments submitted to DHS by prominent advocacy groups in response to the proposed rule emphasize its predicted adverse effect on public health. 142 A major concern is the "chilling effect" of the proposed rule, i.e. that noncitizens will be discouraged from accessing public benefits out of fear of, or confusion about, negative immigration consequences. 143 Research findings on the health effects of prior changes in law that chilled access to public benefits predict that the proposed rule would have a disproportionate impact on the health outcomes of single mothers, pregnant women, and children. 144 The chilling effect of the proposed rule is expected to result in dire public health consequences such as increases in maternal mortality, premature birth, low birth weight, behavioral and emotional problems among children, mental health issues, metabolism-related illnesses, and inflammatory diseases like arthritis. 145 These negative health outcomes are expected to cause disproportionate harm to people of color, exacerbating existing disparities in health outcomes.
146
For some, fear of accessing public benefits arises from confusion about who the current or proposed public charge policy affects, or which benefits are considered in the public charge determination process. Media reports and anecdotal evidence support the claim that confusion is the source of a decrease in enrollment in public benefit programs by applicants for naturalization, by ineligible parents on behalf of their U.S. citizen children, and by noncitizens of all types enrolled in programs that are not considered in the inadmissibility determination in the current or proposed rule.
147
For others, however, declining to enroll in or disenrolling from public benefit programs-regardless of the impact of the current or proposed rule-may be considered a rational response to the Trump administration's pronouncements on public charge, which date back to January 2017. At that time, a draft executive order, "Protecting Taxpayer Resources by Ensuring Our Immigration Laws Promote Accountability and Responsibility," was leaked to the media. 148 The order, which was never signed or released, directed the Secretary of Homeland Security to rescind existing field guidance on public charge and to propose a new rule that "specifies that an alien is inadmissible as a public charge if he is likely to receive, and is deportable as a public charge if he does receive, public benefits for which eligibility or amount is determined in any way on the basis of income, resources, or financial need[.]" 149 For this reason, many noncitizens reasonably anticipated a change in the rules that would penalize them for use of any meanstested public benefit. Revisions to the Department of State's Foreign Affairs Manual in January 2018 reflected the policy preferences in the executive order by permitting its officials abroad to consider use of all public benefits by applicants or their dependent family members in public charge assessments. 150 In February and March 2018, two drafts of a public charge rule were leaked to the media; both drafts carried out the directive of the draft executive order to consider use of any means-tested public benefit in the public charge assessment.
151 Both drafts also included use of public benefits by applicants' dependent family members, including U.S. citizen children.
152 These periodic releases of information, although questionably reliable, were in line with the Trump Administration's stated policy goal of reducing noncitizen enrollment in public benefit programs. With this background, one can understand why a noncitizen who is not subject to the current or proposed public charge policy would choose to avoid the use of public benefits. There is a rational fear among noncitizens that public charge policy could become more punitive over time or could be applied retroactively.
DHS acknowledges the possibility that its proposed rule could chill immigrant enrollment in public benefits:
Research shows that when eligibility rules change for public benefits programs there is evidence of a "chilling effect" that discourages immigrants from using public benefits programs for which they are still eligible . . . [I]t is unclear how many individuals would actually disenroll from or forego enrollment in public benefits programs due to the proposed rule . . . PRWORA was directly changing eligibility requirements whereas this proposed rule, if finalized, would change enrollment incentives.
153
If the proposed rule is finalized as written, noncitizens who will have to undergo a public charge determination in the future will certainly be incentivized to refrain from enrolling in certain benefits. This will be a difficult decision for some families, as the American Public Health Association notes in its public comment submitted in response to the proposed rule: "The fear generated by this rule would put families in impossible situations where they are forced to choose between keeping their families together or enrolling in programs to keep their families healthy." 154 not subject to public charge inadmissibility would also be chilled from enrolling in benefits. 155 It is estimated that if the proposed public charge role is finalized as written, the magnitude of disenrollment caused by the chilling effect would dwarf the number of noncitizens who are actually subject to public charge inadmissibility. 156 For example, disenrollment from Medicaid and the Children's Health Insurance Program on account of the proposed rule is estimated to be between 2.1 and 4.9 million. 157 This includes as many as two million eligible U.S. citizen children with immigrant parents who disenroll out of fear of immigrationrelated consequences. 158 More tragically, it is possible that even if the proposed public charge rule is never finalized as written, its major effect will be to have chilled public benefits use for millions of noncitizens. A chilling effect has already been observed in response to leaked drafts of the proposed public charge rule. 159 There are widespread reports of noncitizens avoiding public benefits use out of fear of immigration consequences. 160 [Vol. 16:177
B. Disregard for Public Health Rationale
The proposed rule is premised on one of the dual principles that have endured for more than a century of public charge policy: the desire to attract and retain immigrants who will be self-sufficient through employment. 161 However, in drafting the rule, DHS ignored a critical insight that also has influenced the development of public charge policy. This is the understanding that public benefits play an important role in helping the working poor to become selfsufficient in the long term by addressing SDoH, such as access to health care and adequate nutrition. The development of public charge policy has historically reflected a broad public policy strategy of improving health and nutrition in order to help working-poor families become self-sufficient. 162 One indication of DHS's oversight is the proposed change to the definition of public charge, which shifts the focus of the analysis from dependence on government support ("primarily dependent") to any use of public benefits ("receives one or more public benefits"). 163 The proposed rule states that enrollment in benefits "even in a relatively small amount or for a relatively short duration would in many cases be sufficient to render a person a public charge."
164
This statement is inconsistent with historical understandings of dependence in the public charge context and ignores evidence indicating the contributing role of public benefits to long-term self-sufficiency. Mere use of public benefits, divorced from any analysis of the degree to which such use indicates a need for long-term support, has never been a focal point of the public charge analysis. Receipt of health-supporting public benefits has been understood to supplement the basic needs of working poor families and support them on the path to selfsufficiency. 165 As a result, in the inadmissibility context, use of public benefits is one factor in the "totality of circumstances" test-a factor that is possible to overcome if other evidence, such as employment history, indicates that the applicant is not likely to become primarily dependent on the government for support. 166 Similarly, the proposed rule's inclusion of a broad array of public benefits in the public charge determination disregards the connection between public benefits, improved health, and long-term self-sufficiency by stating that use of 168 However, it then jumps to the conclusion that "[a] person who needs the public's assistance to provide for these basic necessities is not selfsufficient." 169 This conclusion relies on DHS's definition of "self-sufficient," which refers to those who "do not depend on public resources to meet their needs, but rather rely on their own capabilities and the resources of their family, sponsor, and private organizations." 170 This tautological reasoning ignores the substantial evidence, upon which the INS relied in its 1999 Field Guidance, that people with a broad range of incomes receive public benefits to subsidize basic necessities in order to maintain good health and achieve self-sufficiency: "Certain Federal, State, and local benefits are increasingly being made available to families with incomes far above the poverty level, reflecting broad public policy decisions about improving general health and nutrition, promoting education, and assisting working-poor families in the process of becoming self-sufficient." 171 The ACA represents the latest manifestation of this trend of expanding eligibility for public benefits to a broader swath of families on the income spectrum. Its premium subsidy for coverage purchased in the Health Insurance Marketplace is available to households with resources up to 400 percent of the federal poverty line. 172 This reform addresses inefficiencies in the health insurance market that would otherwise make health insurance unaffordable.
In the proposed rule, DHS acknowledges that its changes will likely cause great harm to individuals, families, and communities. 173 Specifically, it states that disenrollment and foregone enrollment in public benefits will likely lead to:
• Worse health outcomes, including increased prevalence of obesity and malnutrition, especially for pregnant or breastfeeding women, infants, or children, and reduced prescription adherence; • Increased use of emergency rooms and emergent care as a method of primary health care due to delayed treatment; • Increased prevalence of communicable diseases, including among members of the U.S. citizen population who are not vaccinated; • Increases in uncompensated care in which a treatment or service is not paid for by an insurer or patient; • Increased rates of poverty and housing instability; and
• Reduced productivity and educational attainment.
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Despite acknowledging these explicit harms, and "the importance of increasing access to health care and helping people to become self-sufficient in certain contexts (such as respect to other agencies' administration of government assistance programs)," DHS concludes that it is not required to advance those goals through public charge policy. 175 However, this statement is explicitly counter to its predecessor agency's interpretation of the decades-long history of public charge policy. Moreover, it devalues larger developments in social welfare and public health policy that have sought to improve access to health care and health-supporting public benefits among all members of the community, and specifically for vulnerable members of the community. Such policies, which increase government spending on public benefits, are justified by their net economic benefits for society.
The proposed rule reflects a divergent agenda, devoted to slashing enrollment in health-supporting public benefits among citizens and noncitizens alike in the name of "self-sufficiency." This broader agenda is evident in an executive order signed by President Trump in April 2018, which announced policy support for strengthening work requirements in programs across the welfare system. 176 The Center for Medicare & Medicaid Services (CMS) had already taken this position, releasing policy guidance in January 2018 to support state efforts to impose work or community engagement (volunteer) requirements as a condition of Medicaid eligibility.
177 CMS's policy guidance grossly misinterprets the relationship between public benefits, health outcomes, and self-sufficiency. It justifies its position based on studies indicating that employment and community engagement are correlated with improved health outcomes. 178 However, researchers have cautioned against drawing the conclusion that work requirements would help to improve health and well-being among Medicaid beneficiaries; this is because correlation does not imply causation and evidence on the effect of employment on health is limited. 179 There is much stronger evidence relating to the opposite effect: that access to subsidized health insurance such as Medicaid enables low-wage workers to obtain and retain employment. 180 Research consistently shows that Medicaid enrollment is associated with "improved financial well-being, not a lack of selfsufficiency." 181 Indeed, Medicaid enrollment "produces net positives for the public budget over time both by increasing revenue collection and by decreasing government expenditures for incomes supports and costs of delayed and uncompensated care"-a conclusion that contrasts sharply with the cost-cutting rationale used to justify the administration's proposed policies in the immigration and welfare contexts. 182 In addition, experts in poverty law and policy have strongly denounced work requirements in welfare programs, characterizing them as "ill-informed, ineffective, inefficient, and inequitable." 183 Nevertheless, as of January 2019, sixteen states have applied to the Secretary of Health and Human Services (HHS) for Section 1115 Medicaid demonstration waivers that would permit them to condition Medicaid on meeting a work requirement. 184 One state, Arkansas, has implemented its work requirement, and an early analysis shows that few people obtained new jobs and many people lost their health insurance as a result of the requirement. 185 In March 2019, Judge James E. Boasberg of the U.S. District Court for the District of Columbia ruled against the Secretary's approval of work requirements in Arkansas and Kentucky in two separate opinions and halted the implementation of the work requirement in Arkansas. 186 In both cases, the Court found that the Secretary failed to address the programs' potential to cause substantial numbers of people to lose their health coverage. 187 This effect would contradict the main purpose of Medicaid, which is to provide medical assistance to people who cannot afford it. 188 Significantly, in both opinions the Court explicitly recognizes the role of health coverage in promoting financial self-sufficiency. In Gresham v. Azar, the challenge to the approval of the Arkansas Works Amendments, the opinion opens with the story of Adrian McGonigal, an Arkansas resident who was terminated from Medicaid for failure to report his employment. 189 As a result, he was unable to afford his prescriptions, his health conditions flared up, he missed several days of work, and was ultimately fired by his employer because of his absences. 190 In Stewart II, the Court notes that even if self-sufficiency were an objective of Medicaid and "some number of beneficiaries were to gain independence, the Secretary does not weigh the benefits of their self-sufficiency against the consequences of coverage loss, which would harm and undermine the financial self-sufficiency of others." 191 By including Medicaid among the benefits to be considered in the public charge determination, the proposed rule implicitly discourages low-wage noncitizen workers from enrolling in health benefits that can shield them from risks of job loss that are associated with untreated health care needs. 192 The Trump administration's selective reading of the body of the body of evidence on the relationship between work and health suggests that its agenda is not really motivated by a long-term strategy to reduce government spending on public benefits.
Another reason to suspect that economic efficiency is not the true driver of the proposed public charge rule is DHS's inclusion of federal housing assistance programs among the benefits to be considered in the public charge determination. 193 DHS cites statistics on noncitizen enrollment in federal housing assistance programs to support its decision. 194 However, DHS acknowledges that the statistics indicate that "noncitizen participation in these programs is currently relatively low."
195 Indeed, only 0.2% of noncitizens lived in Section 8 housing, while 0.4% of noncitizens lived in other federally subsidized housing. 196 Through the lens that DHS has constructed in the proposed rule, these statistics should be interpreted to mean that noncitizens are generally self-sufficient in paying for housing and are therefore not responsible for significant expenditures on federal housing assistance programs. They indicate that the public funds devoted to subsidized housing are adequately protected by existing eligibility restrictions that prevent noncitizens from enrolling in these programs. Nevertheless, DHS proposes to include federal housing assistance programs because "the total Federal expenditure for the programs overall remains significant" and because "they relate to a basic living need (i.e., shelter)." 1 97 Indeed, the cost of administering the proposed rule would likely exceed the federal funds that would be saved by including federal housing assistance programs in the public charge determination. By hyper-focusing on noncitizen use of public benefits to the exclusion of analyses of long-term self-sufficiency and impact on public resources, the proposed rule departs dramatically from the history and purpose of public charge.
198
The current administration has framed its proposed public charge rule as a way to promote self-sufficiency among noncitizens by discouraging them from enrolling in safety net programs. 199 Incidentally, they claim, the new policy would reduce federal and state government expenditures on public benefits.
2 00 However, this Section has described reasons to infer that economic efficiency is not a genuine motivation for the proposed public charge rule. In the context of President Trump's anti-immigrant rhetoric and the accompanying rise of nativism, the proposed rule should be considered one strand of the [Vol. 16:177 administration's "self-deportation" policy agenda.
201 Self-deportation is "a variety of state-sponsored coercive removal that assigns some agency to individuals in their own departure." 202 In practice, it involves legislating and regulating to make every aspect of life difficult for noncitizens so that they "self-deport" or avoid entering the country at all. 203 By restricting or discouraging access to public benefits, the proposed rule has already inflicted suffering on millions of people living in the United States. From that perspective, regardless of whether the rule is finalized as written, it has already done its job.
C. The Normative Case
The second principle underlying public charge policy is the commitment to support members of the community who fall on hard times. 204 As I have written elsewhere, noncitizens living in the United States are embedded in multiple overlapping and complex networks within American society. 205 The noncitizens who are most likely to be affected by the proposed public charge rule are those who are applying for adjustment to lawful permanent resident status, who have lived in the United States for several years, and who have close personal and professional ties with U.S. citizens. 206 They almost certainly live among citizens, attend school with citizens, work side-by-side with citizens; they have paid taxes to fund public programs that promote the general welfare; they have family members who are citizens. In short, they would be considered members of the community by their neighbors, colleagues, classmates, and family. Like many U.S. citizens, they may have fallen on hard times and relied on public benefits to supplement their income.
Insofar as solidarity with members of our communities is still considered a social good, and public benefits are recognized as a stepping stone to economic security rather than evidence of moral failure, public charge policy should continue to allow noncitizens to enroll in most public benefits without fear of negative immigration consequences. Enabling access to health-supporting public benefits for all members of the community is not only critical for ensuring the long-term wellbeing of us all-it also embodies a moral commitment to solidarity with and compassion for the people who live among us.
CONCLUSION
Public charge law and policy have determined the admissibility and deportability of noncitizens ever since the federal government began comprehensively regulating immigration. Public charge policy has remained remarkably consistent over time, adhering to its dual principles: an effort to promote the entry of able-bodied and employable immigrants and, importantly, a commitment to assist members of the community who fall on hard times. Concern for public health has influenced the development of public charge policy over time. However, the changes to public charge policy proposed in October 2018 represent a departure from the policy's dual principles and its consideration of public health concerns. Rather, the proposed changes are tied to a broader agenda to restrict access to health-supporting public benefits generally, among citizens and noncitizens alike.
